Waivers – What are they?  Why do I have to sign one?
To: Canadian Forces Participant at 2019 Surf and Turf

Prepared by: Deputy Judge Advocate Trenton

What is a waiver?
A waiver is a legal document that is prepared by the organizer of an event.  If there is any risk involved in the activities related to the event, then the organizing committee will usually make a signed waiver a condition for participation.  I.e. you don’t sign the waiver, you can’t participate.  If you are a parent, you have likely had to sign similar waivers on behalf of your kids in order for them to participate in community recreation and sport, attend field trips for school, or participate in summer camp.

Waivers generally include four sections:

1.
Assumption of Risks – this section provides the participant notice of the potential risks and hazards related to the activity, and that indicates that it is the personal responsibility of the participant to assume those risks.

2.
Waiver of Liability - this section specifically sets out that the participant waives and releases the organizer from any responsibility for harm or losses that arise as a result of the participant’s participation in the activity.

3.
Indemnification and Hold Harmless - this section specifically sets out that if the participant him or herself causes any damage or harm to persons or property that these losses will be the personal responsibility of the participant and not attributable in any way to the organizer.
4.
Acknowledgment and Understanding – this section sets out that the participant understands and acknowledges the contents of the waiver.

Why are they making me sign a waiver?
Lawsuits are very expensive.  Legal settlements paid out to compensate for damage and harm that occurs during an event can be very expensive.  Waivers are used to clarify who pays for losses or damages that might arise from participation in risky activities.  The event organizers carry insurance; however, the organizer’s insurance policy might require them to have each participant sign a waiver in order to reduce the chances that an insurance settlement or lawsuit will have to be paid out.

The event organizer is asking you to sign this waiver in order to ensure that you understand that you are personally responsible for any injuries, losses, or harm caused to you or by you as a result of your participation in the race.

Does signing this waiver make me ineligible for a Veteran’s Affairs Canada (VAC) Medical Pension?
The short and very general answer to this question is maybe.  The specific answer will depend on the circumstances of your specific case.

CF members who are injured while serving in the CF may be entitled to a VAC medical pension and any related benefits if their injury is attributable to military service.  Members who are injured and are seeking this type of compensation do so by filling out an application.  The application and related medical documents are forwarded to VAC and then it is VAC who determines whether or not the injury is attributable to military service.  VAC may rely on the fact that a CF member signed a waiver to determine that the injury was not attributable to military service.  For example, if a CF member was participating on his or her own in a Tough Mudder Race hosted in the City of Barrie, and the member travelled to and from the race on their own (i.e. was not on Temporary Duty), then VAC is likely to conclude that any losses or injury that arose during the race was not attributable to military service.

During the 2018 Surf and Turf, if you are participating on a military team or as a Tin Woman or Tin Man, and your CO has authorized you to participate instead of being present at work (i.e. you are not on leave), and you become injured, and you complete a CF98, then there is a strong possibility that VAC would assess any injury or harm caused to you during the event as being attributable to military service, and therefore you would likely receive a VAC benefit in compensation for that service related injury.  However, if you are participating on a mixed team with civilians and/or family members, and you are on leave, and you do not have your CO’s authority to participate, then it is less clear whether or not you would be entitled to a VAC benefit in compensation for any injury.

But what about the sections that say I won’t make any claim, demand, action, suit, or other proceeding against the CF? Can I even apply for a medical pension?
Yes, the waiver does not and will not preclude you from making a claim to VAC for benefits to compensate for a service related injury.  

What about medical treatment and care?  Will I be responsible for that?
No.  If you are injured during the event, your health care is still fully covered.  Similarly, you retain the same rights to sick leave, return to work program, and other coverage related to your rehabilitation.

Bottom-Line
There are risks associated with this event.  If something bad happens to you during the event or if you cause harm or injury to someone else or damage to someone else’s property, then you may be held personally responsible and you may or may not be entitled to a VAC pension.  

You need to decide for yourself how much risk you are comfortable with and then based on that personal risk assessment, you must decide for yourself whether or not you want to participate.
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